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BULLETIN OF AMERICA’S TOWN MEETING OF THE AIR 


GEORGE V. DENNY, JR., MODERATOR 


NE 7, 1949 VOL. 15, No. 6 


What Should Be the Limits on Your 
| Free Speech? 

anouncer: 
Tonight we welcome you to Somerville, New Jersey, where 
re are the guests of the Somerset County Community Forum. 

was here, to the beautiful Upper Raritan River Valley, that 
¥ashington brought his small army of colonials after the Battle 
& Princeton, and that our young republic, founded on the princi- 
“es of liberty and democracy, successfully defended its right to 
Wervive. 
Somerset County is a section of contrasts. The county is also 
mne of the great important industria! research centers in the 
world. Here are the plants and laboratories of Johns Manville, 
American Cyanamid, Bakelite, and Interchemical and Ortho 
Pharmaceutical corporations. From these plants have come the 
treat advances of modern chemistry. Here, too, have come the 
eoples from every corner of the world to build this new America. 
Tonight the citizens of Somerset County have come together 
o debate the fundamental principle of free speech, which the 
‘country has fought and struggled to maintain for so long. 
(Through the miracle of radio, we invite you all to this thriving, 
ndustrious community to participate in this nationwide Town 
Meeting of the Air. 
_ Now to preside over our discussion, here is our moderator, the 
oresident of Town Hall, New York, and founder of America’s 
Town Meeting, George V. Denny, Jr. Mr. Denny. 
Moderator Denny: 

Good evening, neighbors. In a sharply worded 5 to 4 decision, 
which reads like a Town Meeting debate between Justice William 
O, Douglas, writing for the majority, and Justice Robert H. Jack- 
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son, for the minority, the United States Supreme Court rendered 
a decision in the now famous Terminiello case that gives special 
reason for our meeting here tonight. 

Said Justice Douglas, “It is only through free debate and free 
exchange of ideas that government remains responsive to the 
will of the people and peaceful change is effected. Accordingly, 
a function of free speech under our system of government is to 
invite dispute. It may indeed best serve its high purpose when 
it induces a condition of unrest, creates dissatisfaction with con- 
ditions as ‘they are, or even stirs people to anger.” 

Said Justice Jackson, “This Court,” meaning the majority, “has 
gone far toward accepting the doctrine that civil liberty means 
the removal of all restraints from these crowds, and that all local 
attempts to maintain order are impairments of the liberty of the 
citizen. There is danger that, if the Court does not temper its 
doctrinaire logic with a little practical wisdom, it will convert 
the Bill of Rights into a suicide pact.” 

Father Terminiello, a Catholic priest under suspension by his 
Bishop at the time he made the speech for which he was finec 
$100 by a Chicago judge for a breach of the peace, will get his 
$100 back, since the majority opinion held that the Chicage 
judge had violated the constitutional guarantees of free speeck 
in his charge to the jury. 

But we’re not interested solely in this case here tonight. What i: 
important is the extent to which you and I are free to say exactl} 
what we please about public questions, public officials, and othe: 
common problems, even to the extent of distortion of truth anc 
incitement to riot or unlawful action. In our cold war agains 
totalitarianism, we are placing our bets and staking our lives an« 
fortunes on our faith and freedom—our faith, that we will us 
it wisely, and that through it we can find the right answers. 

But we’ve seen peoples lose their freedom in our time, in Ger 
many and Italy, and in other countries, because they didn’t fin 
the right answers through the wise use of their freedom. So, M1 
Norman Thomas and Bishop Oxnam, Mr. Bartley Crum and M1 
Louis Waldman, as experts in this field, we are seekifig you 
advice tonight on what should be the limits of our free speech dur 
ing these tempestuous days when extremists of right and lef 
and expert propagandists at home and abroad make use of thi 
precious freedom without conscience or without a sense c 
responsibility. 

We'll hear first from one of the best known labor lawyers i 
America. Louis Waldman is particularly well qualified to dis 
cuss tonight’s subject, as so many of his cases have involve 
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vil liberties and free speech. Mr. Waldman is also an author 
id a former vice president of the Bar Association of the City 
New York. We welcome to Town Meeting Mr. Louis Waldman. 
Applause.) 


ir. Waldman: 


‘I take it that we are all for free speech, without buts, ifs, or 
ajiaybes. The First and Fourteenth Amendments to our Consti- 
tion are the written pact of that freedom. The First Amendment 
rbids Congress to infringe on freedom of speech. The Fourteenth 
imendment forbids the states to do so. 
| Experience has shown that human society being what it is, 
ad humans being what they are, for freedom of speech to exist 
nd survive there must be some limitations on its exercise. The 
raitations which our Nation has developed in the century and 
| half of its existence briefly summarized are: 
_ First, speech which advocates the overthrow of our government 
m’ force and violence or other illegal means, such as the Com- 
nunists are charged with in the current federal trial. 
Second, speech which advocates the commission of crime. 
Third, speech which is lewd and obscene, which corrupts and 
‘ebauches the mind and the morals, the test being, as some of the 
eurts say, that it violates the average conscience of the times. 
Fourth, speech which incites mob violence as part of a scheme 
er plan to break down law enforcement and the good order of 
he community, a technique used by the Nazis to obtain power 
nd by the Communists in their ceaseless quest for power. Some 
doubt has been raised by the majority of the Supreme Court 
mn the Terminiello case as to this limitation, but I firmly believe 
with the minority of the Court that this limitation should prevail. 

Fifth, speech that uses fighting words which invite violence 
against the user and which thus tend to a breach of the peace. 

Sixth, speech which interferes with the orderly administration 
of justice in the immediate presence of the Court, and likewise 
speech not in the immediate presence of the Court which is in- 
tended to and would have the effect of intimidating the judge, 
jury, or counsel in the administration of justice. 

Finally, seventh, speech which is libelous or slanderous. 

Now it is obvious from these limitations that they vary with 
time and place, and that it is difficult to formulate a single rule 
which will describe in all cases what the limits of free speech 
are or should be, but please remember that speech is not the mere 
stringing together of words; it is often an act having vital con- 
sequences, Under certain circumstances, words in the mouth of 
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a Goebbels may arm a mob just as effectively as if guns or brick 
were placed in their hands. 

One important test in determining whether a given speech i 
protected by the Bill of Rights is whether or not it creates a clea 
and present danger of a substantive evil, which in plain Englis 
means the happening of an event against which organized societ 
has a right to protect itself and its citizens. The most stringer 
protection of free speech would not protect a man in falsely shou) 
ing “Fire!” in a theater and causing a panic, Justice Holmes sai 
nor would broadcasting military secrets in time of war be pr« 
tected by the First Amendment. 

In my opinion, the over-all test, of which the clear and preser 
danger doctrine is only a part, arises from the social necessity t 
limit the abuse of freedom of speech in order to preserve a fre 
democracy under the law which is a basic precondition of fre 
speech. Thus, in my view, mere undesirable opinion or unsoun 
opinion or crackpot opinion cannot and should not be the bas 
for limitation on free speech. Those need and should have th 
highest degree of protection under our Bill of Rights. 

In other words, freedom of speech ends and ends only whe1 
it threatens the continued existence of freedom of speech. Limit 
tions based on these tests are not really limitations, but a 
guarantees that free speech will continue. Such limitations cat 
not conceivably lead to thought control, so they are not limitatior 
on free expression of thought or ideas. The attempt lately mac 
by Communist sympathizers to create the alleged new right « 
silence under the First Amendment has no basis in constitution: 
law or in reason. 

There is a right against self-incrimination which is availab 
under the Fifth Amendment, but there is no right of silence unde 
our law which can be used to frustrate a court trying a case : 
the Communists attempted to do before Judge Medina last wee 
in New York City, or a grand jury investigating the probab 
commission of a crime, or Congress, through any of its committee 
seeking information for the purpose of formulating legislation. 

The Bill of Rights, as I see it, is the freedom pact of the Americ 
people. In the apt phrase of Mr. Justice Jackson, it must not ] 
turned into a suicide pact. (Applause.) 


Moderator Denny: 

Thank you, Mr. Waldman. We will hear now from one of tl 
best-known advocates of complete freedom of speech, on and ¢ 
this platform, a man who has been the standard-bearer of | 
party in the past five presidential campaigns, a member of tl 
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‘ivil Liberties Union, a trustee of Town Hall, and National Chair- 
nan of the Postwar World Council, Mr. Norman Thomas. (Ap- 
lause.) 


r. Thomas: 


'In a troubled world, it is enormously encouraging that the 
iations which speak the language of Milton and Mill and Jef- 
erson, and have been concerned to protect the rights to free 
jpeech, have been the nations which have been freest not only of 
yranny, but of revolutionary and counterrevolutionary violence. 
‘here there is an opportunity for competition in the market place 
f ideas, free speech, despite the bad taste and passion of some who 
practice it, has been safer for the people than when it has been 
vut under the guardianship of any kind of police. 

| It is, of course, necessary that this speech should be open and 
Got In some vast conspiratorial secret conclave of Communists or 
“lu Klux Klansmen. In our political life, of course, there can be 
foo absolutes, and I should accept Mr. Waldman’s description of 
enable limitations with these important exceptions. 

First, even in speech which seems to advocate force and vio- 
fence, sometime, somewhere, it is better to permit it to be an- 
§ewered by wiser speech than by the police, unless in the case of 
}'ear and present danger. There is an enormous difference be- 
ween saying, “History proves that sometime in the future again 
iiberty will have to be protected or won by violence,” and saying, 
“Let us march at once to seize the county seat of Somerset 
Kounty.” The limitation of clear and immediate danger must be 
admitted even though I think that Justice Holmes and the rest 
of the Supreme Court in the First World War applied it very badly 
iin the Debs and other cases. 

Second, in the Terminiello case, the majority opinion rendered 
a great service to freedom, despite all Judge Jackson’s rhetoric 
habout suicide. If the Terminiello conviction, under ‘he charge 
of the Chicago judge, had been sustained by the Supreme Court, 
‘Fascists, Klansmen, and possibly Communists wou!d have been 
/handed on a platter a means of breaking up meetings. 

Remember that all the rioting in the Terminie.lo case was 
done by people on the outside who came to break up the meeting. 
‘Suppose, then, in the days when Frank Hague of Jer ey City was 
‘fighting free speech he had thought up an ordinance like that in 
‘Chicago, under which a speaker could have been held guilty of 
breach of peace for a speech which might stir somebody to anger. 
‘How easily Hague could have sent some of his boys to break up 

meetings while his police arrested the speaker who had stirred 
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the boys to anger! Those tactics would have been more effective 
than the ones that Hague used, and I know. (Laughter.) And 
Justice Jackson’s dissent would encourage these tactics, for in- 
stance, in regions where the Ku Klux Klan, or a similar organiza- 
tion, might gain local power. 

Third, I believe in laws against libel and slander, as long as 
truth is the defense, and I should even be willing to consider the 
application of such laws against groups which, by proved false- 
hoods, stir up public hatred. The circulation of documents like 
the Protocols of Zion might be an example. Such laws, however, 
would have to be very carefully phrased. 

At this moment, the principal dangers to the right to speak and 
the correlative and equally important right for us to hear facts 
and discussions do not arise in America from government action 
in the field of law. I think the administrative action of the Federal 
Communications Commission in permitting radio broadcasters to 
editorialize is, or may become, a serious limitation on our right 
to hear. Under the technical setup of radio, only a few men thus 
get access te the public ear, and there is no system of answers to 
editorializing which will work well. Certain points of view will 
be given a very unfair advantage in the competition of ideas in 
the market place. 

Even more dangerous are the pressures, some of them subtle 
and some of them crude, which are exerted by economic interests 
and sometimes by religious or nationalist groups against writers 
and speakers through threats of social ostracism and economic 
boycott or, conversely, by dangling economic rewards before the 
eyes of hired champions. There is well-grounded suspicion that 
this kind of thing happened in California in the fight of the Amer. 
ican Medical Association and its hired publicity men against Gov. 
ernor Warren’s health measures. They boasted how many edi 
torials they got by the ads they inserted. 

This is the control of opinion and free speech, not by govern: 
ment! And before you laugh, think whether you’ve ever been ¢ 
member of a group that was willing to boycott an honest speaker: 
because you didn’t like what he said, and bring financial pressure 
on his business or somewhere else. Perhaps some laws can hel 
this situation, but to get and administer good laws requires : 
public opinion which will go beyond law, on the one hand, in sup 
porting freedom, and on the other, in inculeating good manners 
(Applause.) 


Moderator Denny: 


Thank you, Norman Thomas. Our next speaker is one of th 
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\est-known clerical leaders in America. Bishop G. Bromley 
kxnam, who’s a native of California, has received his education 
i California, Boston, and three countries of the Far East. In 
936, he was made Bishop of the Methodist Church, and served 
8 head of the Federal Council of Churches from 1942-46. He’s 
ae author of several books, was one of the organizers and is one 
E the six presidents of the World Council of Churches that met 
st year in Amsterdam. Bishop Oxnam, how do you stand on these 
posing views as expressed here tonight? Bishop Oxnam. (Ap- 
lause.) 


| 
r. Oxnam: 


_Mr. Thomas has sought to answer the propositions laid down 
y Mr. Waldman, but has failed to come to.grips with certain 
iroblems that lie at the heart of this issue. 

In the first place, Mr. Thomas, how do you propose to maintain 
‘rder in a community subjected to deliberate rioting by Fascists 
‘« Communists? In the Terminiello case, Justice Jackson made 
t clear that much more than the abstract right of free speech 

was involved. He quotes Hitler. These are Hitler’s words, “It 

Js not by dagger or poison or pistol that the road can be cleared 
sxx the movement, but by the conquest of the streets.” 
Mr. Justice Jackson insists that in the United States the mastery 
? the streets lies in the authority of the local government. When 
a situation is deliberately created, either by a Fascist or Commu- 
nist group, and there is clear and present evidence that rioting 
s imminent, he holds that local authority must not only quell 
she riot, but hold responsible those who incited it. 

He says that Fascist and Communist groups resort to these 
-error tactics to confuse, bully, and discredit those freely chosen 
eovernments. What, Mr. Thomas, are local communities to do 
ith would-be Hitlers, Mussolinis, Stalins, who organize mass 
demonstrations for the purpose of evoking counter attack, who 
seek mastery of streets as a revolutionary technique, and who use 
‘such occasions for inflammatory speech designed to incite vio- 
ence? 

Now I would not be misunderstood. I hold, as Mr. Thomas has 
also held, that no man is free if his right to speak is dependent 
tupon the decision of a gauleiter or a commissar. Such rights belong 
ito a man because he is a man, a son of God. The Constitution does 
not confer these rights. It confirms them. 

I believe, with you, that we must have the free man in the 
‘free society, free to discover and to declare the truth that frees, 
‘but when men deliberately seek to destroy the free society, either 
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by rioting or inciting to riot, the community has obligations to 
maintain domestic tranquillity. The purpose of civil liberty, iy 
think, is to increase the freedom of the individual. 

I hold, with you, that in the long run it is better to let men speak, 
no matter how wildly, rather than to restrain them at the whim” 
of a magistrate, or with a hastily passed ordinance of a small 
community or a boss-ruled city. However, when revolutionary 
techniques of Communists and Fascists are used, and the de- 
liberate purpose is to discredit local government and create those 
situations in which individuals not in such groups find it almost 
impossible to speak, then there is an obligation upon the part 
of the community and of the state to guarantee to individuals, 
so denied, their right to speak. 

But there are other matters that I would like Mr. Thomas to 
confront. For instance, I believe in the freedom of the press, but 
how do we protect the freedom of the individual when a great 
newspaper chain labels him a Communist? You can lynch a man 
by a label as well as by hanging him on a rope. It will be said 
that the injured man may sue, but that’s the rub. The newspaper 
chain has a battery of high-powered legal talent available to de- 
fend and delay, and an instrument available to misinform the 
public. A man of moderate means is almost helpless. 

Is it to destroy a free press to limit the power of a Hearst, a 
Howard, a McCormick, by making them more readily account- 
able for their destruction of an individual’s reputation, upon 
which the effectiveness of his free speech depends? Or, again, 
a radio commentator who may reach millions of hearers is ad- 
vised by a clever attorney how to undermine without liability, 
and so he attacks one of the ablest and most devoted public 
servants of our day, seeking to destroy him. I speak of the ruth- 
less attack upon David E. Lilienthal. The abuse of freedom by 
such commentators, in effect, limits the freedom of Mr. Lilienthal, 
whose extraordinary abilities and high morality are so sorely 
needed. 

Is it to limit a free radio to make such coinmentators account- 
able, effectively accountable? Surely there must be some limita- 
tion placed upvn such abuse by making such persons financially 
accountable, or by giving the abused the opportunity to reach the 
same number of people in reply. 

But there is another matter, Mr. Thomas, that you understand, 
and how we respect you for it, I think, better than most. I refer 
to the subtle and sinister attack upon the freedom of the in- 
dividual that flows from the threat of boycott. You mentioned it. 
Powerful interests whisper quietly and effectively, “Keep him 
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ff the air. Don’t run his stories.” Do you not agree that some 
lianitation here is requisite in the interest of protecting the freedom 
pf every individual? 

| I agree with Zechariah Chafee, who insists that there are two 
social interests that must be properly balanced here. One is public 
safety. The other is the search for truth. We have yet to discover 
the way to guarantee free speech and at the same time to protect 
society from the abuse of that freedom by revolutionary Fascist 
and Communist groups, who would establish tyranny, and by 
feactionary groups, that through boycott and influence would 
bilence the truth. (Applause.) 


oderator Denny: 

_ Thank you, Bishop Oxnam. Bartley Crum is one of those rest- 
less Republicans who just won’t stay put. Like Bishop Oxnam, 
e hails from California, but he spent most of his life there in 
Kine practice of law. He was an active supporter of Wendell Willkie 
nd in 1946 he accepted an appointment of President Truman on 
tne Commission of Inquiry on Palestine. Later he wrote a book 
Fealled Behind the Silken Curtain, which caused considerable dis- 
cussion throughout the country, and last year he tried his hand 
iat publishing a New York newspaper. Mr. Crum is now a prac- 
‘icing attorney in New York, and we are very glad to welcome 
sim back to the Town Hall platform. Mr. Crum. (Applause.) 


Mr. Crum: 

I have listened earnestly, as you have, to the able statements of 
Mr. Louis Waldman, Mr. Norman Thomas, and Bishop Oxnam on 
this momentous issue of free speech. I regret to find myself in 
basic disagreement with both Mr. Waldman and the Bishop. If 
their views were the law, I suspect that both Bishop Oxnam and 
Louis Waldman, provocative speakers both, would be among its 
first victims. Z 

What, then, should be the limits of your free public speech? 
I believe there should be no limits to your free public speech 
‘in the absence of a clear and present danger to society itself. If 
-you abuse your right to speak, you should be punished after 
you have spoken, not before. (Applause.) As I see it, it is too 
dangerous to permit the state or the government to gag men 
i in advance, even though it may appear to be for a good purpose. 

Now we live in a political democracy, and the very foundation 
| of our democratic society is the right to think what you want 
‘to think and to say what you think without fear and without 
| repression. A case in point is the criticism of our government 
and particularly of the late Secretary of Defense, Mr. Forrestal, 
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by Drew Pearson and Walter Winchell. One might disagree with 
what they said. That is our American right. But to attempt to 
silence criticism, which is what I believe Mr. Waldman and Bishog 
Oxnam’s argument leads to, would be to end democracy in the 
United States. 

Now I recognize, of course, that in many instances, as in the 
case of the hatemongers and those who try to stir up feeling 
between those of different races or religions, a strong argument 
can be made that such harsh utterances do not constitute speech 
but merely incite to hatred and mob violence, and that a democracy 
should not permit this. 

Mr. Denny and others referred to the Terminiello case tonight 
and that is what, in effect, the minority of the Supreme Cour 
was talking about. But when we analyze the situation, we fin 
that once we give power to the government to prevent free publi 
speech on the part of one group, we have also given the govern 
ment the power to prevent other citizens from expressing thei: 
views frankly and openly. This is a dangerous road to travel 

The best chance of preserving individual freedom in America 
as elsewhere throughout the world, lies, I am convinced, in th 
free and unfettered exchange of ideas and of people. Japan am 
Germany tried it, but it is not possible to prevent men from think 
ing. If you bottle up some of their thoughts by governmen 
repression, it can only lead to more repression. Repression breed 
fear; fear breeds hate; and hate leads to violence. 

As Mr. Justice Brandeis pointed out, those who founded thi 
country of ours were not fearful men. They believed as I believe 
that our society is safer, our institutions are more secure, to th 
extent that we grant complete freedom of criticism and discussio: 
of all issues. A fully informed public is far more apt to come t 
a correct and a right conclusion on the issues which face th 
country than a public which is compelled to operate in the dar 

The remedy for the evils of our times is not restraint, bt 
freedom. The remedy is not less speech, but more speech; n¢ 
more limitations, but less limitations. We should and we must hol 
fast to the proposition that we punish, in America, not speec! 
but evil acts—that we hold men responsible for their utterance 
after they have made them, not before. 

Now everyone, my friends, of course, realizes that if the gover! 
ment itself is in peril, as in time of war, its citizens do not enjo 
their usual constitutional freedoms because, of course, the fir, 
duty ‘of the government is to preserve itself. If the governme! 
did not exist, the freedoms which it guarantees and which it pr 
tects would perish with it. But, except under the most extr. 
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rdinary conditions—such as in war or in time of national peril— 

e power and the right of men to speak freely without limitation, 
»ut being responsible for what they say, is the only safe rule 
which we Americans can follow. 


To believe otherwise is, as I see it, to surrender to a form of 
jotalitarianism, namely, the supremacy of the state, a thing which 
e condemn in others. (Applause.) 


oderator Denny: 


Thank you, Mr. Crum. Well gentlemen, you’ve certainly joined 
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| BARTLEY CRUM— Former publisher of 
ke New York Star, Mr. Crum is a na- 
ive of California, where he was born 
mn 1900. After receiving his doctorate 
n jurisprudence from the University 
* California, he was an instructor of 
jzternational law in the Extension Di- 
vision of that university for eight years 
vad also practiced law in San Fran- 
itssco. He served as California chair- 
jaan of the United China Relief, was 
G@diviser to Wendell L. Willkie during 
tne 1940 presidential campaign, and 
was a consultant to the United Nations 


‘Committee on Inquiry on Palestine. 
Mr. Crum is the author of Behind 
sie Silken Curtain and is a frequent 


‘Jcontributor to periodicals. 


NORMAN THOMAS-— Best known of 
American Socialists, Norman Thomas 
has been the candidate of his party in 
every presidential election since 1928. 
Sorn in Ohio, he received an A.B. de- 
‘gree at Princeton and a B.D. at Union 
Theological Seminary. Following his 
‘ordination as a Presbyterian minister 
1in 1911, he served in several New York 
City churches until 1931, when he de- 
mitted the ministry. 

In 1918, Mr. Thomas founded the 
/World Tomorrow which he edited for 
three years. His success with this pub- 
lication led him in 1921 to become 
editor for one year of The Nation. _ 

Chairman of the executive commit- 

itee of the Post-War World Council, 
Mr. Thomas is the author of many 


magazine articles and numerous books. 


versity School of Theology, receiving 
the S.T.B. degree in 1915. Following 
his ordination in 1916, he studied at 
Harvard University, Massachusetts In- 
‘ stitute of Technology, and in Japan, 
China, and India. Dr. Oxnam is the 
recipient of numerous degrees. ; 
Elected a Bishop of the Methodist 
Church in 1936, he was assigned to the 
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Omaha Area where he served for three 
years. In 1939, he was assigned to the 
Boston Area, and in 1944, to New York. 
In addition to his episcopal duties, he 
served as president of the Federal 
Council of the Churches of Christ in 
America, 1944-46, and as a member of 
the Federal Council’s Commission To 
Study the Bases of a Just and Durable 
Peace. He is secretary of the Council 
of Bishops, president of the Foreign 
Division of the Board of Missions and 
Church Extension, and vice chairman 
of the Methodist Commission on Chap- 
lains and of the General Commission 
on Army and Navy Chaplains. 

Bishop Oxnam has been closely iden- 
tified with the field of education. Dur- 
ing his pastorate at the Church of All 
Nations, he was professor of social 
ethics at the University of Southern 
California. In 1927, he became a mem- 
ber of the faculty at Boston University 
School of Theology as professor of 
Practical Theology and the City 
Church, and was president of DePauw 
University from 1928 to 1936. 

Bishop Oxnam has traveled widely 
in Europe and Asia and has written 
many books. 


LOUIS WALDMAN— Mr. Waldman is 
former national chairman of the Com- 
mittee on American Citizenship of the 
American Bar Association. Born in the 
Ukraine, he came to the United States 
in 1909 and was naturalized in 1915. 
After graduating from the Cooper 
Union Institute with a degree of Bach- 
elor of Science in Civil Engineering, 
he became a junior civil engineer in 
the Public Service Commission of New 
York. In 1922, he received an LL.B. 
from New York Law School, was ad- 
mitted to the New York Bar the fol- 
lowing year, and has been practicing 
law in New York City ever since. A 
member of the New York Assembly in 
1918 and 1920, Mr. Waldman also 
served as director of Adult Labor Edu- 
cation for the State of New York from 
1921-22. 

One of the founders of the Ameri- 
can Labor party, his autobiography 
was published under the title Labor 
Lawyer. 


the issues sharply, and now we have a short period for discussion 
up here around the microphone before we take the questions from 
this representative Somerset County audience. How about it, 
Mr. Waldman? Would you like to start us? 

Mr. Waldman: I should, Mr. Denny. I would like to address 
myself to Mr. Thomas and Mr. Crum who have argued most 
eloquently for freedom of speech in the abstract. Of course, we 
are all for that. But—and I address myself particularly to Mr. 
Crum—haven’t you gentlemen ignored the central question before 
us, which is, Are there any limitations on the freedom of speech, 
and if so, concretely, what are they? | 

Isn’t your attack on the seven limitations which Bishop Oxnam 
and I enumerated really an attack on the 160 years of experience 
which we, as a free Nation, have had with freedom of speech? 
And hasn’t freedom of speech continued to flourish in our country 
side by side with these necessary limitations? 

Mr. Crum: I'll do my best. I think that question sounds like one 
of those ‘triple-barreled quadruple questions put in Judge Me- 
dina’s court, Mr. Waldman. No, I don’t think that we have avoided 
the issue here tonight. The issue here tonight is, What limitations 
should there be on your free public speech? My point of view 
and J think Mr. Thomas’, is that there should be no limitations 
upon our free public speech in America except there be showr 
a clear and present danger of a substantive evil. That test is the 
test which our Supreme Court has laid down, and that is the only 
test and the only limitation which I recognize. 

Mr. Denny: Mr. Thomas, would you care to comment? 

Mr. Thomas: Only very briefly. Mr. Waldman is entirely wrong 
in saying that anything like the minority Terminiello opinior 
prevailed in America for 160 years. That was an invitation to mer 
to break up meetings and then to blame the speaker. 

I remember one time in Tampa, Florida, when I went dowr 
after Shoemaker had been cruelly murdered by Ku Klux Klans 
men and police in alliance. I was taken off the train because of : 
warning of the Ku Klux Klan, but public spirit was decent enougl 
to see that I got a chance to speak in the civic auditorium. I de 
nounced in unmeasured terms the Ku Klux Klan which deserve 
unmeasured denunciation. Later, a court ruled that the count: 
wasn’t fit to try the alleged criminals because I had made a speech 
If there had been a Terminiello decision on a Chicago ordinance 
I would have been arrested for arousing Ku Klux Klansmen t 
anger. America never did it, and Justice Jackson is talking th 
abstractions—not Mr. Crum and myself. (Applause.) 

Mr. Denny: Thank you, Mr. Thomas. Bishop Oxnam. 
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| Dr. Oxnam: Mr. Thomas, I am a little troubled by your in- 
»rpretation of the Terminiello case. Mr. Jackson cites what was 
jing on. There were 1,500 people outside rioting. There was 
Loting inside, and in the statement itself he says, “In this case 
he evidence proves beyond dispute that danger of rioting and 
fiolence in response to the speech was clear, present, and im- 
nediate.” The evidence showed that it stirred the audience not 
ly to cheer and applaud but to expressions of immediate anger, 
nrest, and alarm. Not only did you have 28 windows broken in 
pat hall, you had disturbances inside and out. There was clear 
nd present danger, and this was not based upon something an- 
cipated—it was something that happened. . 

| May I say one word more? Mr. Crum, neither Mr. Waldman 
.or the present speaker suggested for one moment anybody being 
vanished in advance. It was punishment for incitement to riot. 
| Mr. Thomas: The Terminiello case has been wrongly stated. A 
man whom I know very well, and whom I shall not characterize, 
eliberately organized a mob to break up this Terminiello meet- 
.g. Terminiello made a terrible speech, but the rioting was out- 
‘ide before Terminiello had been heard. It was a deliberate 
'cempt of a mob to assume the authority of society to say what 
ould and could not be said, and to do it in advance. And if the 
fackson opinion had prevailed, you would have encouraged that 
kind of thing. 

I, as often as any man in America, have faced all kinds of situa- 
cions, and I tell you I have never seen a situation in which the 
hicago police, if they were in earnest, couldn’t have controlled 
chat rioting without arresting the man who was making a speech 
pn the inside. The action of the police encouraged the rioting. 
it has happened before. (Applause.) 

Mr. Waldman: I think this issue has to be faced head-on. Does 
Mr. Thomas favor the practice of organized gangs of Fascists or 
u Kluxers, on the one hand, and organized violent gangs of 
Communists on the other, turning the streets of our communities 
into battlefields the way they have done in Berlin and Nurnberg 
and the other German cities during the time Hitler got into power? 

Mr. Thomas: There couldn’t have been a more topsy-turvy line 
of reasoning. Hitler came to power because the Weimar Republic 
as too weak and too indifferent to support the right to free 
speech and to suppress bullies who would break up meetings. I 
am in favor of an order which will not permit bullies to break up 
eetings, and then will hold men responsible for the consequences 
of the speeches they make. That could have been done im the 
Terminiello case, loathsome as his speech was, 
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Mr. Denny: Such enthusiasm! Now, we have a special message 
for all of our Town Meeting listeners across the country. 

Announcer: Well friends, you’ve heard the opinions of our 
speakers on the question, “What Should Be the Limits on Your 
Free Speech?” In just a moment, we’ll take questions from this 
representative audience here in Somerville, New Jersey. 

In the meantime I want to remind you that you may secure a 
copy of tonight’s Town Meeting, complete with the questions and 
answers, to follow, if you’ll send 10 cents to Town Hall, Box 56, 
New York 46. Enclose 10 cents, please don’t send stamps, and 
allow about two weeks for delivery. 

Have you sent us your name to be included on the scroll of 

Town Meeting listeners who are sending Town Meeting round- 
' the-world? Twelve handsome scrolls are being prepared to be 
presented to the mayors of each city in which your Town Meeting 
originates this summer, including the names of all those who have 
contributed one dollar or more to make this trip possible. Busi- 
nessmen, factory workers, farmers, housewives, teachers, and 
students have sent their Dollars for Democracy to send Town 
Meeting to London, Paris, Berlin, Vienna, Rome, Ankara, Te 
Aviv, Cairo, Karachi, New Delhi, Manila, and Tokyo. 

Each program is to be transcribed and the recording flown tc 
New York for broadcasting at our regular Town Meeting how 
beginning July 11. Accompanying us on our trip and at the ex: 
pense of the organizations they are representing, or at their owr 
expense, will be representatives of 24 national organizations ir 
the field of labor, management, agriculture, education, and civi 
and cultural affairs. If you haven’t yet sent in your dollar, won’ 
you do so tonight? 


Now for the question period we return you to Mr. Denny. 


QUESTIONS, PLEASE! 


Mr. Denny: Now we’re ready for our question period here it 
Somerville, New Jersey. We'll start with a question from th 
lady there in the aisle. 

Lady: Mr. Crum, how shall it be determined whether there is 
substantive evil before the speech, as you suggest, unless th 
speech be precensored? 

Mr. Crum: The clear and present danger test as laid down b 
the Supreme Court ordinarily does not mean that the speech - 
to be censored in advance. There obviously must be an immediac 
of danger. In each case in which this question has arisen, the St 
preme Court has said that the facts in each case determir 
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hether or not a clear and present danger exists. The burden in 
ach instances passes to the Government itself. For example, I 
aould say that in the trial now going on in New York of the 
velve Communists, one of the questions in that case will be 
‘hether their actions, whether their speech, whether their ad- 
Yocacy constituted a clear and present danger of a substantive 
wil to the United States, namely, the destruction of our govern- 
jaent. That would be determined after the fact. 

_I was not suggesting censorship in advance, although, of course, 
hat could exist under certain conditions, but I don’t think that 
p the time allowed here tonight, on the multitude of cases which 
e could think of, it would be possible to define it. 

| Man: I’m addressing my question to Bishop Oxnam. On the 
\ther hand, Bishop, what assurance do we have that civil liberties 
vill not become merely instruments of a puppet police state? 

Dr. Oxnam: Well, I don’t see the force of the question, when 
‘au say civil liberties will become the instruments of a puppet 
tolice state. We’re insisting upon the maintenance of civil liber- 
Ges, but are insisting also that a man’s use of free speech shall not 
5use that privilege in such fashion as to destroy the stability of the 
emmunity. For instance, Mr. Norman Thomas said a moment 
20, the Weimar Republic wasn’t strong enough. It didn’t take 
bere of the mobs in the street and it didn’t punish those who spoke 
adly. That's precisely what Chicago was seeking to do. Seven- 
©en were arrested outside that place and the man inside, also 
nciting, was arrested. That was maintaining civil liberty, not 
making it the tool of a puppet state. 

Man: What I was driving at was the fact that your civil authori- 
ies would be given the power to stop this rioting. How do we 
xnow that the civil authorities themselves will not become mere 
duppets of a police state? 

Dr. Oxnam: These authorities must act under the law as it 
.s, and are as much responsible to the law as anyone is responsible 
to the law. 

Man: I have a question directed to Mr. Norman Thomas. You 
inferred that the American Medical Association may have incited 
certain mediums of propaganda against the socialized medical 
program. Can you prove that statement? Could you answer 
yes or no, please? 

Mr. Thomas: No, I can’t prove it. I said there was well-grounded 
suspicion. I can refer you to the reports of Don Hollenbeck over 
‘the radio, the statements in The Editor and Publisher, and to the 
‘boast of Mr. Whitaker that the judicious expenditure of money 
for advertising had been followed by a perfect rash of editorials 


on the A. M. A. side. That’s all I can tell you. (Applause.) 

Man: Mr. Thomas, I asked you whether or not you could 
prove that statement. Can you? Yes or no? 

Mr. Thomas: No. And what does that prove? Do you think that 
conduct in this world in political action requires legal proof at 
all times? I am careful to avoid charges that I can’t fully sub: 
stantiate. I say there is ground for suspicion, and I told you why. 
as Don Hollenbeck told you why. What more do you want? Dr 
Fishbein is rarely so careful, himself. (Laughter and applause.) 

Lady: I’d like to speak to Mr. Waldman. How are you going 
to keep people from getting up on soapboxes and incensing 
groups? After a speaker has opened his mouth, the damage i 
already done. 

Mr. Waldman: I wouldn’t keep anybody from getting on ¢ 
soapbox. I’d like to help him with his soapbox. But if he get: 
on the soapbox and abuses free speech in the manner falling withir 
one of the seven categories which our Supreme Court has hele 
is an abuse of free speech, I would have the law operate upon hir 
after the act but not before. All should be guaranteed the righ’ 
to get on the soapbox to make a speech, and then be responsible 
for the abuse of that legal right which is protected for him by the 
community. (Applause.) 

Lady: How are you going to quiet down the people he’s already 
incensed? 

Mr. Waldman: If in the process of incensing the people he ha: 
conducted himself with decorum, then it is the business of society 
to provide through its police force the necessary protection fo: 
him, but if, by his conduct, he uses fighting, abusive, loathsom: 
words, or made a loathsome speech, or a personal speech, the: 
he is responsible for inciting the antagonism, and he ought to stanc 
the consequences for that abuse. 

Mr. Denny: Thank you. Just to get this issue drawn a littl 
more sharply, Mr. Crum, how does that differ from your view 
point? 

Mr. Crum: Well, I think Mr. Waldman’s sort of shifting hi 
ground. He’s coming around to Mr. Thomas’ and my way o 
thinking. I think you are, aren’t you, Mr. Waldman? 

Mr. Denny: No, he says not at all. Well, all right, let’s give Mi 
Crum another chance. He has a question over here. 

Man: Mr. Crum, you advocate punishment after the crime. T 
what court would you delegate the authority to judge or punis| 
violations of your all-out license of free speech? 

Mr. Crum: Well, our courts are already established for that pul 
pose. If you commit a libel against a person in writing, or a slande 
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‘bviously, you’re responsible in a civil court. If it’s a criminal 
ibel, you’re responsible in a criminal court. If you commit a 
riminal act, again you’re responsible in a criminal court. That 
lready is the law. 

| Mr. Denny: All right. Mr. Waldman wants to comment on that. 
| Mr. Waldman: Id like to add on that answer. Where the crime 
5s committed under state law, the prosecution should be in a state 
‘ourt. Where it is an offense of the city law, it should be in the 
‘riminal court of the city. If it is an offense of the federal law, 
ven the prosecution should be in the federal court. Of course, 
case of libel, as Mr. Crum said, it’s a civil case. Sometimes 
vou bring it in the federal court, sometimes in the state court. 
But the court and the form for prosecution is to be determined 
py the place where the crime was committed and the law which 
t is claimed was violated. 

Man: This question is addressed to Reverend G. Bromley 
xnam. Do you think that the cultural homogeneity of our people 
uminates the necessity of restricting free speech beyond the laws 
“nat are now in existence? 
Dr. Oxnam: Frankly, I’m afraid of such terms as “cultural homo- 
Yeeneity.” (Laughter and applause.) I like variety, and I recall 
semething Dean Pound of Harvard University said once, that the 
}undamental principle of stability is the maintenance of a tech- 
nique of change. If you want a stable state, you must provide 
within the state for adaptation to a changing environment. There’s 
danger always in terms like “homogeneity” that you mean that 
everybody is to conform to what you think is culture at that 
particular moment. We wish to move on. That’s why we want a 
freedom of speech, but we want men who abuse it to face respon- 
Wsibility for their abuse so that all of us may exercise the privilege. 
(Applause.) 

Man: Mr. Thomas, bringing this to the Main Street level again, 

away from courts, in the United States, have you found free speech 
ore being talked about than practiced? 
Mr. Thomas: May I make a correction? Main Street is very close 
ito the courts, and if you aren’t in Somerville, thank God you 
live in so blessed a community. The character of courts matters 
on Main Street, and Main Street matters in courts. Free speech 
in America, on the whole, has been fairly well protected; by 
relative standards, very well protected. It does not suffer even 
today primarily from adverse legislation by government. 

It suffers primarily today, as I have said before, by administra- 
itive actions, and by what we, the people, do who want freedom 
ito speak ourselves but don’t mind ganging up economically to put 


pressure on the man in our community who says the unpopular 
thing. And if that’s not done in Somerville, thank God for Somer- 
ville, It’s done in New York and San Francisco and lots of places. 
(Applause.) 

Man: My question is addressed to Mr. Waldman. With speech 
limited as your formula, how would Samuel Adams have made 
out, particularly in regard to inciting to riot? 

Mr. Waldman: Pretty well. My formula existed in the days of 
Samuel Adams. Besides, they were not my formulas. I might let 
you in ona secret. My seven limitations which I enumerated were 
all taken from decisions of the United States Supreme Court. They 
are the law of the land, and the issue we are discussing is the 
law as construed by our United States Supreme Court, and the 
argument against these limitations is not an argument against 
Waldman or the Bishop, but an argument against our own libera 
construction of the Constitution by our own liberal United States 
Supreme Court. (Applause.) 

Mr. Denny: Thank you, Mr. Waldman. Mr. Thomas has a com: 
ment. 

Mr. Thomas: Mr. Waldman takes advantage of the fact that we 
haven’t got time to show up how far from accurate is the state 
ment that his wording of those seven principles is all based or 
opinions of the Supreme Court, which has been known to be 
wrong. I am content tonight to point out that he is supporting 
the minority of the Supreme Court in the basic Terminiello case 
(Applause.) 

Mr. Waldman: I said so, in limitation No. 4 in so many words 
and that issue has been placed in doubt by the majority opinion 
which I believe to be wrong, in the Terminiello case. 

Mr. Denny: Now, just a minute. Don’t let the radio audience 
miss on that rejoinder, Mr. Thomas. 

Mr. Thomas: Mr. Waldman’s principle of law is this. He take 
his opinion from the Supreme Court except when the Suprem: 
Court is wrong. 

Mr. Waldman: Only because I believe that the Supreme Cour 
is also subject to law, and in opinion of the minority judges ans 
well-informed lawyers, the majority of the Court in the Ter 
miniello case did not follow the law. 

“Man: My question is addressed to the Reverend G. Bromle 
Oxnam. Do you believe that the curbing of the freedom of speec! 
to Communists and Fascists would drive them to undergroun 
tactics where they then might be subversive and harmful to th 
majority of people in the community? 

Dr. Oxnam: I do not believe in curbing their freedom of speec 
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id did not so state. The Terminiello case had to do with a differ- 
}/t situation where incitement to violence did occur, and it is that 
ritement that we were talking about. I think I ought to say 
‘re that the decision said it is the legal right of any American 
‘izen to advocate peaceful adoption of fascism or communism, 
ialism, or capitalism. They were not trying to limit the freedom. 
ney were dealing with what happened as the streets were taken 
rer by the Fascists and Communists overseas. 
Mr. Denny: Thank you. Time for a brief question here. 
‘Lady: My question is directed to Mr. Waldman. If we were to 
‘b free speech in America, wouldn’t that be equal to “the pot 
ling the kettle black”? Isn’t that one of the things that we 
‘iticize Russia for? 
‘Mr. Waldman: We do not want to curb free speech. We want 
protect free speech by curbing its abuses. 
‘Mr. Denny: Thank you very much. Now while our speakers 
“epare their summaries, here is a special message of interest to 
eu. 
Announcer: This is the time of year when radio schedules are 
‘1 of new programs known as summer replacements. But your 
Sewn Meeting continues the year around. Many people do not 
em to know this, and some of our listeners—if we are to judge 
w the mail—appear to think that Town Meeting will be off the 
rr because we’re going around the world this summer. Now 
en’t you be a modern Town Crier and help us spread the news 
aat your Town Meeting will be on every week as usual, and that 
his summer we are undertaking our greatest adventure since 
>own Meeting was established 14 years ago, a Round-the-World 
rown Meeting in 12 world capitals and our own. 
We Americans want to do our part to help our people every- 
“here to know and understand the people and problems of other 
ountries, and how and what they think. On each Town Meeting 
‘rogram this summer, you will hear two people who are citizens 
ff the country in which the program originates and two American 
jpeakers. The audiences will be largely residents of each country 
lisited. So won’t you kindly tell your friends? 

And now for the summaries of tonight’s discussion, here is Mr. 
Denny. 

Mr. Denny: For our first summary, here is Mr. Bartley Crum. 

Mr. Crum: The greatest exportable item which America has in 
lhe world, and the thing which sets us apart most from totalitarian 
sations, is freedom of speech. My point tonight and the thing P’d 
ike to leave with you is that we must not limit our right to speak 
reely our thoughts, whatever they may be. (Applause.) 
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Mr. Denny: Thank you. A final word from Bishop Oxnam. 

Dr. Oxnam: I believe in free speech, too. Progress is dependent 
upon it, but there are legitimate limitations. The right of one man 
to reach millions by press, radio, or pictures and to discredit 
another man by half-truth or abuse must be limited by some way 
of easily enforcing accountability for his damage to that person 
The free man cannot exist except in a free society. This means 
we’ve got to maintain the stable community and likewise civi 
liberties. (Applause.) 

Mr. Denny: Thank you, Bishop Oxnam. Mr. Norman Thomas 
please. 

Mr. Thomas: I have admitted tonight that we have to accep 
the principle of clear and present danger, although it is dangerou: 
in its application at times. I have urged a more efficient applicatior 
of the law of libel. Beyond that, we do not need to go. 

I have two things to say, one about history. America has beet 
strong as far as it has acted in the spirit of the majority decisio1 
in the Terminiello case. It is not in Amercia, not in England, witl 
its Hyde Park, but in countries where Stalin, Hitler, or somebod: 
else has tried to say what was decent speech that there has bee 
danger, revolution, and violence. History is on the side of Thoma 
Jefferson, and I’m on his side. 

Next, psychology. If God had given us infallible Emily Post 
to pass on good manners in discussing controversial issues, tha 
might have been nice. He didn’t do it, and I am afraid even c 
good men when they try to decide what my manners ought to b 
in talking about important issues. I’d rather trust the people an 
discussion and the right to speak and hear. (Applause.) 

Mr. Denny: Thank you, Norman Thomas. Now, Mr. Louis Wale 
man. 

Mr. Waldman: Our aim is not to limit freedom of speech bi 
to limit its abuses, so that freedom of speech itself may survive 
Recent history has shown that freedom of speech will neve 
survive if those who do not believe in freedom can successfull 
lead the public to confuse freedom of speech with its abuses, an 
thereby undermine faith in freedom itself. Only in a society th: 
reconciles order under the law with liberty can freedom < 
speech survive; otherwise, they temporarily have an abstra 
type of freedom which Norman Thomas is arguing about, only { 
lose it entirely in the end. (Applause.) 

Mr. Denny: Thank you, Louis Waldman, Norman Thomas, Bar 
ley Crum, and Bishop Oxnam. And may I express my thanl 
also to our hosts, Mr. G. B. Meynell, director of the Somers 
County Community Forum, and Mrs. Stanley Richard, chairmz 
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( the Host Committee, for their splendid cooperation. 

‘Next week, your Town Meeting is proud to be the guest of 
btary International at their Fortieth Annual Convention in Madi- 
in Square Garden, where from 20 to 30 thousand delegates from 
_ countries of the world will be assembled. Our subject on that 
~casion will be, “How Can the Free Peoples of the World Best 
nare Peace and Well-Being?” 

‘Our speakers will be the Secretary of Agriculture, the Honorable 
harles F. Brannan, Senator J. William Fulbright, Democrat of 
kansas, Carlos P. Romulo, Chief of the Philippine Mission to the 
Wmited Nations, and Eric A. Johnston, President of the Motion 
icture Association of America and former president of the United 
tates Chamber of Commerce. 

| And tonight, we want to thank you, our listeners, for your gen- 
“ous support of our Round-the-World Town Meetings. During 
ése past weeks, your gifts have stepped up sharply. If you keep 
1 ap, you'll have the tour completely financed with your Dollars 
we Democracy during the next two weeks. So friends, if you 
sven’t sent in your dollar yet, why not do so tonight, so that 
leur name may be inscribed on the scroll that we present to the 
ayors of each of the countries we will visit this summer. The 
ddress is Town Hall, Box 56, New York 46. We invite you to be 
“th us next week and every week at the sound of the Crier’s Bell. 


ERRATA 


' Eprror’s Note: Congressman Judd has asked that several changes be 
ade in his remarks on the program of May 31. ; 

| Page 13, Col. 2, Par. 4. “It seems to me we’ve got to exercise a most 
Yareful and nice judgment to keep a program going that keeps our 
lies strong without breaking us, and, at the same time, not being so 
oncerned about the domestic drain upon ourselves, in this immediate 
isis, that we fail to keep them strong. 


vould be disastrous for us as well as them.” 
End paragraph after “dissension.” i: posh 
Page 20, Col. 1, line 11. Change “technical’ to “official. * 
Page 21, Col. 1, Par. 4. Change “personal” to “personnel, 
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